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A Manual for Bar Examiners 


Over a year ago the Conference, the Association of American Law Schools, 
and the Section of Legal Education of the American Bar Association launched 
a project to prepare a Manual for Bar Examiners which would be of practical 
value in reaching a more scientific approach to the drafting of bar examina- 
tion questions, the grading of answers, and the entire bar examination pro- 
cedure. The committee appointed to undertake this work was under the chair- 
manship of Mr. Shelden D. Elliott of the University of Southern California 
Law School and former Secretary of the California Committee of Bar 
Examiners. . 


The Manual has just been distributed to bar examiners with the com- 
pliments of the three sponsors. A limited supply for law school deans, libra- 
rians, or others interested in the bar admission process will be available on 
request to Mr. Harold Shepherd, President of the Association of. American 
Law Schools, Duke University School of Law, Durham, North Carolina, at 
the price of $1.50 a copy. 





An Aid to the Judicial Process 


“The law schools of America have a unique place. In training students 
they practice and develop the fine art of criticism, providing a continuous 
review of the work of the courts of the country. This service, when well per- 
formed, is an invaluable aid to the judicial process through which we seek 
to assure the proper interpretation and the fair and impartial application of 
our laws.”—Chief Justice Charles Evans Hughes. 
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The Annual Meeting 


The annual meeting of the Conference in Philadelphia on September 10 
and 12 was a very successful one. Following Chairman Wallbank’s review of 
the work accomplished during the past year, Dean Bernard C. Gavit of the 
University of Indiana Law School spoke on “What the Bar Examiners Should 
Know About the Law Schools”; Judge Herbert F. Goodrich, Dean of the 
University of Pennsylvania Law School and Judge of the United States Court 
of Appeals for the Third Circuit, discussed “Bar Examinations from the Point 
of View of the Law School and the Bench”; and Mr. Wilbur F. Denious, 
Chairman of the Colorado Board of Bar Examiners, presented “Observations 
of a Bar Examiner.” 


Upon the recommendation of the Executive Committee, the Conference 
adopted an amendment to its By-Laws so that Section 1 of Article IV now 
reads as follows: 


“Section 1. Article IV.—The officers of the Conference shall be a Chair- 
man, a Chairman-Elect, a Secretary, a Treasurer, and an Executive Secretary. 
The Treasurer and the Executive Secretary shall be appointed by the Chair- 
man with the approval of the Executive Committee; and the other officers of | 
the Conference shall be elected at the annual meeting of the Conference for 
a term which shall begin immediately upon the next following adjournment 
of the annual meeting of the American Bar Association and shall continue 
until the adjournment of the annual meeting of that Association of the fol- 
lowing year, and until their successors are elected and take office. In case a 
vacancy occurs in any of these offices, the Executive Committee shall have 
the power to fill that office for the unexpired portion of the term. The Chair- 
man-Elect shall succeed to the office of Chairman at the end of the original 
or extended term, as the case may be, of the Chairman and shall ex-officio 
be a member of the Executive Committee.” 


The Nominating Committee, composed of Judge J. L. Goggans of Texas, 
Mr. D. Niel Ferguson of Florida, and Mr. Albert D. Ayres of Nevada, reported 
the following recommendations for officers and the report was unanimously 
adopted: Chairman, Mr. Stanley T. Wallbank of Denver; Chairman-Elect, 
Mr. John Kirkland Clark of New York; Secretary, Mr. James E. Brenner of 
California; members of the Executive Committee, to be elected for two-year 
terms, Messrs. Warren F. Cressy of Connecticut and George H. Turner of 
Nebraska. Pursuant to the new By-Law, the Executive Committee appointed 
Miss Marjorie Merritt of Denver as Treasurer and Executive Secretary. 


The Thursday afternoon “clinical” session of the Conference was pre- 
sided over by Mr. Bernard J. Myers of the Pennsylvania Board of Law Ex- 
aminers. Mr. Mark E. Lefever, Secretary of that Board, gave in detail the 
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bar examination procedure in Pennsylvania; Mr. Gerald H. Hagar, President 
of The State Bar of California, presented a paper on the California examina- 
tions; Mr. Philip J. Wickser, Secretary of the New York Board of Law Ex- 
aminers, outlined the New York system of examination and included a very 
interesting explanation of the use of the flexible passmark; and Hon. John 
M. Slaton, Chairman of the Georgia Board, presented his views on the various 
systems of bar admission. This meeting adjourned after some general discus- 
sion of the subjects to be included in bar examinations. 

The complete proceedings of the Conference were published in the De- 
cember number of the American Law School Review which has been dis- 
tributed to all bar examiners and law school deans through the courtesy of 
Mr. S. E. Turner and The West Publishing Company. Any reader of The Bar 
Examiner who was not included on the mailing list may obtain a copy by 
writing to The West Publishing Company, St. Paul, Minnesota. 





Committee on National Bar Examination Appointed 
At the annual meeting of the Conference, the Executive Committee ap- 
pointed Mr. James E. Brenner of California as Chairman of a Committee 
on a National Bar Examination. Dean H. Claude Horack of Duke Uni- 
versity Law School will serve as a member, and other members may be 
elected later. This Committee is to study the proposition of a national bar 
examination and to report its findings to the Executive Committee. 





South Dakota Retains Diploma Privilege 

In 1939 the Supreme Court of South Dakota adopted a rule abolishing 
the diploma privilege in that state as of September 1, 1948. This provision 
created sufficient dissension to cause the Court to holding a hearing, with 
the result that on October 24, 1940, a new order was issued providing that 
“Graduates of the Law School of the University of South Dakota who have 
been admitted by such University to a degree of bachelor of laws shall be 
admitted to the practice of law in this state without taking the examination 
provided for by section 32.1106 of this Code... .” 

Last fall the University of South Dakota Law School inaugurated an 
entrance requirement of three years of college education. 





Action on Two Law Schools 
At the meeting of the Council of the Section of Legal Education and 
Admissions to the Bar of the American Bar Association, held in Philadelphia 
on September 10 and 11, 1940, The Brooklyn Law School of St. Lawrence Uni- 
versity, Brooklyn, New York, which had been provisionally approved, was 
granted full approval; and the National University School of Law, Washington, 
D. C., was granted provisional approval. 
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An Experiment in Bar Examination 
Procedure 


By Wo. Harotp Hitcucock* 
Chairman Massachusetts Board of Bar Examiners 


The purpose of a written bar examination is to enable the Board of Bar 
Examiners to determine and report to the court whether or not each applicant 
possesses sufficient acquirements and qualifications to warrant his admission 
to the bar. Our Board has always given a one day written examination. For 
many years the applicants were given three hours in the morning to answer 
fifteen questions with the same time and number of questions in the afternoon. 
About 1931 the time was extended to three and a half hours in both morning 
and afternoon. More recently, without reducing the number of questions, they 
were directed to answer twenty-five questions only, being given the right to 
omit one out of each group of six. In some states the examination is held on 
two consecutive days and in a few on three days. 

It is obvious that by none of these methods can there be a full examina- . 
tion covering the principal fields of the law. What is attempted is rather a 
sampling process to determine in a somewhat general way the knowledge 
of the applicant of important legal principles and his ability to apply that 
knowledge in the solution of legal problems. For the past nine years our Board 
has supplemented this process by oral examinations in the cases of applicants 
who demonstrate that they are entitled to further consideration by attaining 
a fixed grade upon the written examination. This procedure to a large extent 
overcomes any inadequacy or unfairness that may arise from the limitations 
of the written examination. One of these limitations is the time element. 
Even sixteen to seventeen minutes is a short time in which to analyze and 
solve a problem of any complexity and to write out the argument for that 
solution. The use of such problems, however, is probably the best method of 
testing legal ability. Failure to analyze a statement of facts and to perceive 
the questions of law involved, even when they relate to elementary matters, 
is the reason for many examination failures. Most applicants can remember 
and state established principles, but many do not think like lawyers, even 
like embryo lawyers, in applying those principles. Our problem is to dis- 
criminate between those who cannot thus think and those who have a good 
case in that respect but who, through the handicaps of time, nerves and other 
external limitations, do not prove their cases. 

Perhaps the best method of testing an individual applicant would be to 
hand him a record of some complexity prepared for an appellate court and 


* Reprinted from The Bar Bulletin for December, 1940, published by the Bar Association of 
the City of Boston. 
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require him to prepare a full brief for one party to the case under conditions 
which would insure that he had no outside aid and had adequate time. This 
might be possible with twenty-five applicants but obviously not with from four 
hundred to eight hundred. The question is: —Is it possible to devise a method 
approaching this type of test under present day conditions? Our Board made 
an effort to do so at the examination held on August 2. 


A document was prepared and printed in the form of a reservation and 
report by a justice of the Superior Court to the Supreme Judicial Court of 
two cases in equity. It covered twenty-seven printed pages of the custom- 
ary size of such records and contained summaries of the pleadings and of 
hearings thereon, summaries of the evidence at the trial on the merits; nu- 
merous rulings of the court, findings of fact and final disposition. These cases 
related to many transactions connected with the promotion, formation and 
management of a corporation established to take over and conduct the busi- 
ness of an established partnership. The case was, of course, entirely fictitious. 
By a sufficient complication of facts and procedure, this gave an opportunity 
to raise or to suggest many questions of law upon substantially all the sub- 
jects upon which we regularly ask examination questions. Every such sub- 
ject except constitutional law and bankruptcy was covered and perhaps sev- 
eral hundred questions were possible. On many of these no Massachusetts 
decisions were known to exist. 


On the first page of this record were printed the following instructions: — 


The questions on the written examination to be given August 2, 
1940, will refer to pleadings and rulings set forth in and facts set forth 
in and suggested by the following fictitious “Reservation and Report.” 
The questions will not repeat the data appearing in this paper, but will 
presuppose the applicant to be familiar with them. 


Each applicant must bring this paper to the examination, and may 
there consult it; and may also bring and consult any memoranda prepared 
by himself or herself; no book; or memorandum prepared by any one else, 
will be permitted. No extra credit will be given to applicants who in 
their answers quote verbatim from opinions or other sources, or who 
cite decisions by volume and page; and the Board believes that vol- 
uminous memoranda should be avoided as likely to handicap rather than 
assist an applicant. Applicants may be required to hand in with their 
answers all memoranda brought by them to the examination. 


A copy of this record was given to each applicant when he filed his 
petition for admission but not before July 5. Each one thus had four weeks 
to familiarize himself with the facts and to study the problems suggested. 
No attempt was made to limit the manner in which applicants prepared them- 
selves or the type of assistance which they might receive. Perhaps the test 
would have been more complete if it had been possible to prevent applicants 
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from having any assistance in studying this record. Obviously with 793 filing 
for the examination, that was impossible. It seemed wiser to assist the ap- 
plicants to the extent of giving copies of the record to persons known to be 
conducting bar reviews or similar classes. This was done about a week before 
the record was released to the applicants but on condition that it be not used 
in their classes before July 8. We did not attempt to exercise any control 
over the methods employed in these classes but merely tried to make it 
plain that the applicants must not take into the examination any memoranda 
except such as had been prepared by themselves. Many applicants, of course, 
joined no such class, either working by themselves or with small groups of 
other applicants. 


Giving permission to take anything into the examination other than 
the record doubtless involved some risx, but it seemed the only fair method 
to pursue in view of the probability that most applicants would make mar- 
ginal notes on the record, its complication and the desirability of prevent- 
ing a waste of time. Then it made the examination simulate actual brief 
writing. No evidence of abuse of this privilege was brought to our atten- 
tion on the examination day, and therefore we did not impose upon ourselves 
what seemed the unnecessary burden of collecting this material after the 
examination. So far as we have learned, few applicants who brought in ex- 
tensive memoranda had the time to make use of them. Many brought in 
nothing but the record, and apparently were as well off. 


There were twelve questions in the morning and thirteen in the after- 
noon. They referred to portions of the record by line numbers and were 
thus short so far as the statement of the question was concerned. They were, 
of course, not distributed until the examination day. Doubtless some of the 
questions asked were anticipated by applicants either with or without assis- 
tance, but others had not been thought of. Even those which were to some 
extent anticipated proved excellent tests of ability to reason. The answers 
were considerably harder to grade than heretofore. More credit was given 
to methods of approach and argument than to mere conclusions. Notwith- 
standing the possibilities of specific preparation, the examination proved 
harder than any previous one. Of the 762 who actually took it, 206 were called 
for an “oral,” 186, (24.4%), were passed and one is now held up pending an 
oral upon his return to the State. In the summer examination of 1939 out of 
708 taking, 240 were called for an oral and 224, (31.4%), passed. In previous 
summer examinations, the percentage passing had often been somewhat 
higher. No comparison can be made with winter examinations because of 
the large number of repeaters then. Yet this last examination proved 
thoroughly effective in selecting the well educated applicants. Of 69 Harvard 
Law School men (all college graduates) who took the examination for the 
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first time, all but 5 have been passed and of these one is to be called for an 
oral later, a better record than for many years. While in the case of Boston 
University Law School (about one-half college graduates and the rest two 
years of college or a business administration school), there was some re- 
duction in the precentage to pass, the examination questions very generally 
selected those who graduated with high scholarship standing. Among the 
graduates of Massachusetts law schools which required for admission, when 
they entered, only high school graduation, the mortality was higher than on 
previous summer examinations. Since September 1, 1938, because of a rule 
of court, these schools have required for admission two years of college. This 
will eventually raise the quality and substantially reduce the number of 
their graduates. 


Some of the failures on this examination may have been due to’ the 
newness of the type of the examination, to uncertainty on the part of the 
applicants as to procedure which we would follow and as to the sort of 
questions to expect and to difficulties of preparation. Some of these difficulties 
will disappear with another similar examination and by changes in details 
of procedure we can guard against others. The results definitely indicate 
that this experiment was a success. We shall try it again. The next examina- 
tion will be on February 21 and we have announced that the questions then 
will “refer in whole or in part to a printed record.” This means that there 
will probably also be some questions of the type regularly used on former 
examinations. Next summer or later, it may be decided to extend the ex- 
amination to two days but in February it will not be feasible to do so. One of 
the difficulties of the new type of examination is the labor and the constructive 
imagination required to prepare a new record for each examination. 


We have no duty, power or desire to limit the number recommended for 
admission to a definite figure or percentage. Each petition for admission is 
a separate court proceeding which is referred to us, in a similar manner as 
cases are referred to auditors and masters, to pass upon two issues in addition, 
of course, to the matter of age and United States citizenship, namely, first, 
acquirements and qualifications and, second, moral character. If the evidence 
before us establishes both of these requirements, we must recommend admis- 
sion. We may, however, raise standards and devise more certain tests and 
better methods of acquiring and judging evidence. This we are trying to do, 
but, in endeavoring to exclude the unfit, we must not deal unfairly with those 
who have difficulty in proving the knowledge and ability which they prob- 
ably actually possess. 





State Bar of California Adopts Sponsorship 
System for Law Students 
By C. J. GoopDELL 


Judge of the Superior Court, San Francisco, and Chairman of the California 
State Bar’s Section on Pre-Admission Problems 


One of the important committees of the organized bar in California is 
that on Co-operation Between the Law Schools and the State Bar, and a sub- 
division thereof is the Section on Pre-Admission Problems. That section has 
had under consideration the proposal to put into effect a system for the spon- 
sorship and guidance of law students through the upper years of law school 
and out of this study has come a definite plan which is being put into operation. 


ScoPEe 


The broad outline of the plan is that the practicing lawyer, established 
in a given community, will make his office available for the student who is 
studying law in the same neighborhood. Thus the student will be enabled 
to pick up from time to time some ideas of the routine, the practical operation, — 
and the business side of a law office. He will become familiar with such things 
as the investigation of cases, the gathering of the facts, the preparation of 
pleadings, the drafting of contracts, the formation of corporations, the handling 
of correspondence, and the thousand and one other pieces of business that 
go to make up the day’s work in a busy office. 


Non-INTERFERENCE WITH LAw ScHooL Work 


Those who are fathering the plan are mindful of the fact that the pri- 
mary purpose of the student is to learn the law, and that any collateral ac- 
tivity, well intentioned as it may be, which diverts his attention from his 
main objective will do more harm than good. Accordingly, the thought is 
being stressed that whatever contacts are formed should not in the least 
interfere with the work that the student is doing in class. 

There will be nothing in the nature of training in any of the subjects 
within the law school curriculum, and the time which the student will put 
in in his sponsor’s office will be time which otherwise would be open for 
recreation. The frequency of the visits will depend largely upon the inclina- 
tion of the student and the interest of the sponsor in the student. 

If properly worked out the student should be able to absorb during his 
last two years in law school a considerable wealth of practical information 
which will supplement, illustrate and give point to his classroom work in 
Pleading and Practice without the expenditure of very much effort upon his 
part and without the imposition of much of a burden upon the lawyer by 
whom he is being sympathetically and wisely guided and directed. 
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Moreover, it is fully realized that the success of such a plan depends upon 
the disposition of the student to embrace it and the disposition of the lawyer 
to give a little bit,—not much,—of his time and attention to the student who 
is going along the same path which he traveled ten, fifteen or twenty years 
before. Such relationships cannot be forced but must be purely voluntary 


and reciprocal. 


THE CHOICE OF SPONSORS 


The Deans of the law schools in California have been called upon to 
furnish a panel of names chosen from their alumni, who in their judgment 
will make good sponsors, and the plan contemplates that the students will 
be placed, as far as possible, with lawyers who have gone through their own 
law school. This seems to be a logical and sensible approach, as it should 
form an immediate bond between the two and ought to intensify interest on 
both sides. In this state there are large law schools in the San Francisco Bay 
area and in the City of Los Angeles, and smaller ones elsewhere. Geograph- 
ically, of course, the students will find their way into offices where they are 
studying, or close by. It may be necessary, however, in localities at some 
distance from law school centers to call upon lawyers to look after more than 
one student, having in mind that students who come from rural districts and 
who return to their homes on week-ends or during vacations might feel more 
at home in the office of a local practitioner than they would elsewhere. 


POSSIBLE FOUNDATION FOR PLACEMENT 


It is not at all unlikely that associations will be formed, if the plan works 
out reasonably well, which will continue on beyond the student’s admission 
to practice. One does not have to draw much on the imagination to see where 
a lawyer might discover from these informal pre-admission contacts that he 
has in the student a potential assistant or associate in the practice. Related 
somewhat to this are other possibilities. The student while having an office 
in which to “hang his hat” during his law school days, will, in the ordinary 
course of affairs, meet lawyers and judges and will make friendships which 
otherwise would probably not be made, and such friendships will help him 
when the time comes to attend to the hanging out of his own shingle. 

There is nothing about this plan that is particularly novel or extra- 
ordinary. It does not pretend to be like the Pennsylvania plan,* although it 
might later be developed along that line. It is a commonsense system of 
familiarizing students as they progress through the upper classes of law 
school with the practical side of the subject which they are studying. Its 
success will depend upon the disposition of the lawyers who have established 
themselves to cooperate with the newcomers in their own chosen profession 

*For a rather full description of the Pennsylvania plan see “The Bar Examiner,” Vol. I, 


No. 3, p. 63, and the questionnaires there used at pp. 74-77. See also Vol. II, No. 2, p. 51; Vol. 
III, No. 1, p. 10; and Vol. VIII, No. 3, pp. 36, 38. 
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to the end that professional standards be constantly improved, for it cannot 
be gain-said that the influence, on the ethical side, of a good and able and 
well-disposed practitioner over a good and able and well-disposed student can 
be without bounds or limits. 

The response up to date from the law schools has been gratifying. Several 
of the Deans have already submitted names taken from their alumni and 
have expressed themselves as wholeheartedly in favor of the proposal. 

After a great deal of consideration, it was determined that the plan 
should not be made applicable to first-year students, for several reasons. The 
student entering law school is plunged into a method of study somewhat dif- 
ferent from what he has been used to, and for the first year must get his 
stride and devote all his time to mastering the first-year subjects which have 
little to do with the adjective law or with practice. Secondly, the large number 
of students entering law school would make it very difficult and unwieldy to 
handle the problem of providing sponsors. 

By this time next year it is hoped that the plan will have been thoroughly 
launched and will have proved successful. 


Continued Decrease in Law School Enrollment 


The law school enrollment each fall is continuing to show a greater per- 
centage of decrease. The 1937 fall attendance of 39,255 was a little over two 
percent under the 1936 figure of 40,218; the 1938 attendance of 37,406 was 
nearly five percent under the 1937 total; and the 1939 attendance of 34,539 
was almost eight percent under the 1938 figure. Preliminary figures appear- 
ing in the American Law School Review for December 1940 indicate a drop 
in this year’s fall enrollment of eleven percent, which will make the current 
figure in the neighborhood of 31,000. As the 1930 autumn law school atten- 
dance was 40,924, there is a reduction of nearly 10,000 over the ten years, or 
about twenty-four percent. The number of new admissions to the bar has, 
of course, not shown a similar decrease. For the year 1929 the total number 
of new admissions was 10,397, while this figure for 1939 was 8,531, a drop 
of eighteen percent. 

According to the figures in the American Law School Review, the states 
which had the greatest decrease in enrollment in the fall of 1940 were Ala- 
bama (15%), District of Columbia (18%), Florida (16%). Massachusetts 
(19%), Minnesota (24%), Missouri (13%), North Carolina (17%), Oregon 
(15%), Tennessee (15%), and Washington (20%). California, Illinois, 
Nebraska, New York, Pennsylvania, Texas and Wisconsin also had decreases 
of more than 50 students each, but their percentages of decrease were less 
than the national average. 

While the foregoing figures show that higher admission requirements 
are having a decided effect on the number of students entering law schools 
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and reflect to some extent in the numbers admitted to the bar, there still 
exists a great difference between statistics for the legal profession and those 
for the medical profession. There are now between 197,000 and 200,000 lawyers 
in the United States, while there are but approximately 140,000 physicians 
and surgeons in private practice excluding interns, those in government ser- 
vice, etc. These figures are, of course, estimates, and the 1940 census results 
will be more accurate. The American Medical Association reports show that 
the number of physicians added annually to the profession is about 6,000, and 
that the number of students in medical schools for the past five years has 
been as follows: 1935-1936, 22,564; 1936-1937, 22,095; 1937-1938, 21,587; 1938- 
1939, 21,302; 1939-1940, 21,271. All states but one require graduation from an 
approved school for medical licensure, and there are 67 approved medical 
schools and ten approved schools of the basic medical sciences in the United 
States. Only about sixty-four percent of the law school students are study- 
ing in the 103 approved law schools in this country; the rest are enrolled in 
the 77 unapproved law schools. 

The state medical licensing boards examined 35,890 candidates (number 
of individual examinations) in the five years from 1935 to 1939, inclusive, 
and failed only 11.5 percent. The state boards of law examiners graded 82,650 
individual examinations in this same period and failed 52 percent. The ex- 
tensive weeding out of those unqualified for the medical profession obviously 
begins at the time of applying for entrance to a medical school. The lawyers 
attempt most of their weeding at the bar examination, but usually give the 
failures sufficient opportunities so that in a large majority of cases persistence 
brings eventual success. 





Age Groups of Migrant Attorneys 


Some interesting figures have been compiled regarding the ages of those 
who have applied for admission to the bar and have been subjected to the 
character investigation of the Conference. Fifty-two percent of the fifteen 
hundred investigated came within the army conscription ages of twenty-one 
to thirty-five at the time of the character investigation, and over a third of 
all the applicants were between the ages of thirty and thirty-five. The following 
table gives the number of applicants in the respective age groups: 


Age Number of Applicants 
re 258 or 17% 
 ncencusna weal 756 or 50% 
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The Seven-Year Curriculum at Harvard 


This year the Harvard Law School and the Faculty of Arts and Sciences 
of Harvard University are initiating an experiment in general and legal edu- 
cation which may foretell a new trend in training students for the profession 
of law. The reasons for the seven-year course, just begun by twenty-five 
selected students, and details regarding the curriculum are given in the fol- 
lowing portions of an article prepared for the New York Times by Dean James 
M. Landis of the Harvard Law School. Dean Landis is very willing to co- 
operate with any colleges or law schools interested in considering a similar 
program. 

“The classic pattern of legal education in this country calls for three 
years of training following graduation from college. These three years are 
devoted to the study of law, whereas the four college years may be devoted 
to substantially any type of work. The majority of college students who 
eventually come to the law schools have generally specialized in the fields 
of government, history or economics, but specialization in a particular field 
is normally neither urged nor required by the law school authorities. This 
lack of a working liaison between college and law school education is mainly 
the result of historical accident, of the fact that the law schools took over the 
vocational training theretofore conducted by active practitioners in the law. 


“Several factors today make important reconsideration of the existing 
pattern of legal education, its four separate years in college and its three 
separate years in the professional school. The increased complexity of our 
social and economic order has brought not only expansion in private law but 
has enlarged greatly the field of public law, for modern industrial society calls 
for government to exert a greater influence in the ordering of affairs. Not only 
do these factors call for enlarging the area of the law that must be taught; 
they demand the mastering of new techniques and new disciplines by any 
student who chooses to pursue the law as a calling rather than as a trade. 


“Coincidentally with these developments a tendency has developed in 
college curricula to require students in their third and fourth years to con- 
centrate in some defined and special field. The advantages of such concen- 
tration are obvious, namely the opportunity that it affords to dig more deeply 
in some one department of knowledge. But two difficulties attend such a 
concentration requirement. The first is that it tends to sacrifice some acquain- 
tance with other fields of knowledge, for concentration entails foregoing other 
opportunities for broader cultural enrichment. That loss is particularly serious 
to the student who would pursue the law, for acquaintance with and apprecia- 
tion of the many facets of life and thought are as essential to the making of 
a great lawyer as pure professional equipment. The second difficulty arises 
from the fact that concentration is demanded of men too young yet to have 
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been purposively oriented or sufficiently trained. The great problems of 
economics or of political science are difficult to grasp; their ideas complex and 
profound. Moreover, their territories are so broad and diverse that young 
men will reap small benefit from journeys through their fields unless they 
possess some minor guidebook that will tell them what they want to know 
and why they believe they should seek that knowledge. Otherwise they will 
return either empty-handed or with knowledge that is not knowledge because 
it remains inert and useless. 


“Posing the problems of legal education upon such a background makes 
plain that the answer that must be made calls for rearrangement of the exist- 
ing relationship between the professional schools and the colleges. Little 
can be accomplished if each of these institutions will continue to remain 
isolated in its concern with the problem. Indeed, the first step that must be 
taken isto view the problem as a problem of the university as a whole and 
to rid one’s thinking of the 4-3 pattern of legal education now current—four 
years in college and three in law school. The entire seven years must instead 
be seen as a true continuum seamless in direction and objective, designed as a 
whole to produce young men ready and capable to begin the pursuit of law. 


“This basic principle underlies the small experiment that this fall began 
at Harvard. The program it sketches looks first toward giving a limited group 
of men a broad, liberal training in their first three years in college. Of the 
twelve courses required of all students during these years, seven will normally 
be prescribed for this select group. These seven will include beginning courses 
in history, government and economics, a course in English literature, either 
Latin or Greek or a modern language, mathematics or philosophy, and a 
laboratory course in one of the natural sciences. The remaining five courses 
are to be selected under guidance in accordance with a plan that has regard 
for the student’s aptitudes and his desires. 


“Upon the completion of his third year, the student will then be admitted 
to the Law School there to take substantially the work of the regular law 
student for two years. By then he should be basically grounded in the law 
and at the same time inculcated with the professional as distinguished from 
the collegiate attitude towards his work. During the next two years, his sixth 
and seventh years, his work will be equally divided between the Law School 
and the Faculty of Arts and Sciences. He thus has the opportunity to pursue 
the social sciences in conjunction with his law school work at a time when 
he will have become better disciplined for intensive and independent inquiry 
and when in all likelihood he will know better what he wishes to get from 
that study. At the end of the seven years, he will have completed the re- 
quirements for both the A.B. and LL.B. degrees and only then will he become 
entitled to them. 
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“The plan thus, it will be seen, sacrifices nothing in technical preparation 
for the law; it also preserves the full measure of academic preparation that 
the classic pattern possesses. In re-spacing the times when subjects are to 
be studied, it has regard both for the capacity of the student, the inherent 
complexity of the subject-matters, and for his growing ability to indulge in 
that most important process of self-education. But more important than these, 
it presupposes that law itself is a social science whose pursuit can be furthered 
best by an understanding of its relationship to other sciences whose content 
and techniques may be different but whose ends are the same. One hopes 
that one gain that the plan may produce will be an increased professionalizing 
of the social sciénces and, in turn, further and continued emphasis upon the 
social character of the study and the practice of the law.” 





The Economic Condition of the Bar of Michigan 


In September, 1939, the State Bar of Michigan adopted a resolution call- 
ing for the appointment of a committee to consider and study the economic 
condition of the bar. The committee chosen sent out two questionnaires to 
all members of the state bar, one submitting eight major questions “designed 
to obtain information comparing the present conditions of law practice with 
those of ten and five years ago, the extent of encroachment of lay agencies 

. and called for opinions on the feasibility of certain suggested remedies 
to improve conditions,” and the other questionnaire calling for data “de- 
signed to determine the extent to which members of the bar are actively 
engaged in law practice, their ages, experience at the bar, their pre-legal and 
legal training, the nature of their office organization, their library facilities, 
etc.” The committee received more than 900 separate answers to the first 
questionnaire, and many of the returns were made in behalf of firms which 
consist of or employ from two to thirty lawyers. 

Some excerpts from the committee’s recent report on the results of the 
first questionnaire are quoted below: 

The Economic Condition of the Lawyers in Michigan is Unsatisfactory 

Analysis of the answers received to our letter of inquiry and other 
material compels us to conclude that the economic condition of the Bar is 
not, as a whole, satisfactory. There are some members who are exceptionally 
situated, fortunate in practice, or who are blessed with invincible optimism, 
who believe lawyers in Michigan are prosperous, but the great majority of 
the lawyers are sure, and rightly so, that this is not a true picture of the 
condition. 

This conclusion of economic insecurity is supported by the information 
which the Committee obtained as the result of our inquiry into the details 
of the amount of business in the law offices at the present time. 
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We asked: 1 (a) What effect has the business depression had on your 
professional income? 


Forty-six per cent of the answers to this question report a decrease of 
professional income due to the depression, while only 3 per cent report an 
increase from the same cause. Of the rest of the lawyers 18 per cent say 
that the depression has had little or no effect on their income and the re- 
mainder that they are unable to answer the question; the usual reason being 
that while the depression diminished certain forms of business it augmented 
others. Of course, the law business incident to and created by the general 
economic distress of the community has tended to a considerable extent to 
offset the loss of business in other lines. The adverse effect of the depression 
on the income of individual lawyers affected by it has varied from a com- 
paratively small diminution to complete disaster. However, it is not true that 
the bar as a whole prospers on the misfortunes of the community. The law 
business, generally speaking, is better when business is good. Many of the 
lawyers who began practice since 1929 decline, for lack of information, to 
answer this question. 


Receiverships, foreclosures, bankruptcies, reorganizations, trusteeships 
and other forms of business which involve the economic distress of the com- 
munity increased with such rapidity after 1929 that in the early years of this 
decade it did offset to some extent the diminution or loss of other business. 
It is well to note, however, that this work is now diminishing. 


-We also asked: 1 (b) How does the number of litigated matters that 
your office is handling compare with the number handled ten years ago? 
Five years ago? 

The number of litigated matters has diminished substantially compared 
with ten years ago; 63 per cent of the lawyers or firms report they are handling 
less court work, 19 per cent report no change, and 18 per cent report they 
are handling more litigated matters. 


Compared with five years ago; 51 per cent of the answers report fewer 
litigated matters, 23 per cent report more, and 26 per cent report no change 
in the handling of such matters. 


In the compilation of these figures we have taken into account only the 
lawyers who were in the practice ten and five years ago respectively, and 
who are still active in the practice of law. 


The Ninth Annual Report of the Judicial Council of Michigan, pub- 
lished in December of 1939, reveals (p. 55) that for the four years ending 
December 31st, 1934, the yearly average was 580 cases docketed for hearing 
in the Supreme Court of Michigan; while for the four years ending Decem- 
ber 31st, 1939, the yearly average was 456 caSes docketed for hearing in 
the same court. 
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The yearly decline of 124 cases represents a serious loss to the profession. 


The same report (p. 50) covering the statistics for the Circuit Court, the 
Superior Court for Grand Rapids, and the Recorders Court of Detroit, re- 
veals 72,283 cases commenced in 1931, but only 59,180 cases were commenced 
in 1938. The average number of cases commenced for the four years ending 
December 31st, 1934, was 68,092; while the average number of cases com- 
menced for the four years ending December 31st, 1938, was 63,789. 


Unquestionably this diminution of litigated matters is due to some extent 
to the growing disposition on the part of the Bar to settle cases rather than 
try them out in court. But that fact alone is in our judgment insufficient to 
account for anything like the entire diminution in litigated matters. 


We also asked: 1 (c) To what extent are you representing clients before 
administrative officers or tribunals compared with the amount of such rep- 
resentation that was done ten years ago? Five years ago? 


This question was asked to ascertain if new forms of legal business have 
taken the place of those forms of legal business which have diminished or 
disappeared. 

Only 32 per cent of the answers report more business before administra- 
tive tribunals now than in 1930; 24 per cent report less of it, while 44 per 
cent report no change. 


To the same question, compared with five years ago, 34 per cent of the 
answers report doing more of this work now than at that time; 21 per cent 
tell us they are doing less of it now, while 45 per cent report no change in 
the volume of work now as compared to 1935. 


A large number of lawyers report that they have never had any sub- 
stantial amount of this business and do not have it now. 

We also asked: 1 (d) How does the number of unlitigated matters which 
your office handles compare with the number of such matters that it handled 
ten years ago? Five years ago? 

Answering this question, 38 per cent of the answers say that there are 
more of these matters now, as compared to ten years ago; 36 per cent report 
that fewer are being handled, and 26 per cent report no change. Compared 
with five years ago, 46 per cent report they are handling more unlitigated 
matters; 24 per cent report handling fewer of them, while 30 per cent report 
no change in this field. 

The conclusion from the answers received is that the number of unliti- 
gated matters has not changed very much during this decade. 

We asked: 1 (e) Is the average amount of money involved in matters 
that come into your office substantially less than it was ten years ago? Five 
years ago? 
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Sixty per cent of the answers report that the average size of such mat- 
ters has diminished in the past ten years; 29 per cent report that the average 
amount of money involved has increased; and 11 per cent that it has not 
changed. 

Compared with five years ago; 50 per cent report that less money is in- 
volved in the average matter coming into their offices; 36 per cent say that 
it has increased, and 14 per cent that it has not changed. 

We asked: 1 (f) What profitable forms of legal business have disap- 
peared or very substantially diminished in your practice? 

According to the reports, a number of profitable forms of legal business 
have disappeared or very substantially diminished. The various forms of 
business arising out of real estate transactions have vastly diminished and 
there has also been a very great diminution in business relating to the or- 
ganization of corporations. In answer to this question lawyers also point to 
fifty or more forms of business which have diminished or disappeared, and 
say their income has been reduced because of this factor. Legal business 
changes, of course, with the changes in the life of the community. Forms of 
legal business disappear and others arise, but in the past few years the 
changes have been abnormally adverse to the lawyers. 

We asked: 1 (g) Are you getting at the present time an abnormal 
amount of unprofitable business? 

Forty-five per cent of the lawyers or firms answered “Yes,” while the 
rest of them advised that the amount of such business at the present time 
is not larger than is normal. 

Also: 1 (h) Have you experienced a gradual improvement or decline 
in your annual net income from law practice since 1934? If you commenced 
practice since 1934 state the year in which you commenced and answer the 
question from that time on. 

This question was asked to ascertain the immediate trend toward profit- 
ableness or unprofitableness of the law practice at the present time. 

We note with encouragement that 65 per cent of those answering this 
question who were in the practice prior to 1934 report an increase in busi- 
ness, year by year, since that time. It is also encouraging to note that 52 
per cent of the lawyers who started to practice since 1934 report that they, 
too, are getting a substantial amount of work. The reports indicate that the 
best year since 1934 was 1939; although the experience of the Bar in that 
particular has been anything but uniform. 

We asked: 1 (i) In what year since 1934 or since your admission if 
later than 1934, did you earn your largest income from law practice? How 
did it compare with your best year during the period of 1925-1934? 

An analysis shows that 50 per cent of the lawyers or firms who were 
practicing during the ten-year period prior to 1934 (and are still active) 
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report that their best year since 1934 was better than their average year in 
the decade prior to 1934. The other half say that this was not the case with 
them. The year 1939 seems to have been the best of recent years for the 
lawyers. ‘ 

We asked: 1 (j) Has there been any period since 1929 when you were 
unable to maintain yourself and family on a fair standard of living out of your 
earnings from law practice? If so, in what year or years did that occur? 

We have replies in the affirmative from many lawyers. The year 1933 
appears to have been the worst year. Excluding lawyers who began practice 
since 1934, the percentage of lawyers answering the question who at some 
period during the last decade did not make a living for themselves and their 
families is about 38 per cent. This does not mean, of course, that in any par- 
ticular year as large a percentage as that of the lawyers failed to make 
enough to live on. The percentage in any particular year would be much 
smaller, probably not over 18 per cent. Nor does it mean that these lawyers 
during the periods in question received public contributions to their support. 
Most of them lived in part on what they had previously accumulated or 
engaged in some outside occupation or went into debt. But the replies which 
we have received to our inquiry do indicate that during the last few years 
the percentage of lawyers who have not been making enough to live on has 
been abnormally high. Of course the experience of the lawyers in this par- 
ticular has not been unique—the medical and engineering professions have 
had similar experiences. 


The Lawyers in Michigan are Exposed to Numerous Forms 
of Unfair Competition 


We asked the lawyers: 

2 (a) What competition are you encountering from lay individuals 
or organizations? 

2 (b) Do you find potential clients being represented before adminis- 
trative tribunals or in probate courts or justice courts by laymen? 

2 (c) Do you find laymen drawing legal documents or giving people 
legal advice as to their rights or liabilities? 

2 (d) Do you find governmental agencies (federal, state or local) dis- 
couraging people with whom they come in contact from employing lawyers, 
or diverting legal work to certain lawyers to the detriment of others? 

2 (e) Do you know of governmental positions (federal, state or local) 
the proper discharge of the functions of which requires legal training, being 
occupied by laymen? 

2 (f) Do you encounter instances of lawyers holding salaried public 
positions, but conducting law practice “on the side” to the detriment of 
other lawyers? 
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We have been astonished at the number and vehemence of the complaints 
on this subject. * * * 

Seventy-nine per cent of the answers say that in their experience they 
find laymen drawing legal documents or giving people legal advice as to 
their rights or liabilities. 

Fifty-three per cent of the answers say that they find potential clients 
being represented before administrative officers or tribunals or in probate 
or justices’ courts by laymen. * * * 

Fifty-three per cent of the answers to our letter of inquiry on this sub- 
ject tell us that there are governmental positions (federal, state or local) the 
proper discharge of the functions of which requires legal training, being 
occupied by laymen. * * * 

Fifty-three per cent of the answers say that they find governmental 
agencies discouraging people with whom they come in contact from employing 
lawyers, or diverting legal work to certain lawyers to the detriment of others. 
The principal offenders are clerks of the courts and members of boards and 
commissions. 

Sixty per cent of the answers are to the effect that instances are en- 
countered of lawyers holding salaried public positions but conducting the 
practice of law, on the side, to the detriment of other lawyers. A man is 
certainly not entitled to occupy a public position in which he is paid com- 
pensation for full time work—such compensation being paid from money 
raised by taxation—and at the same time compete with other lawyers at 
prices which they cannot afford to meet. This criticism does not, of course, 
apply to lawyers holding offices in connection with which the salary is such 
as to make it perfectly obvious that full time services are not expected and 


that the lawyer is privileged to supplement his income by other practice. 
* * * 


There are Many People Who Need Legal Advice and are Able to Pay for It 
Who are not Seeking it from Lawyers 


We asked the Bar the following questions: 

3 (a) Is there in your judgment a substantial number of people who 
need legal advice and are able to pay for it, but are not seeking that ad- 
vice from lawyers? 

3° (b) If you answer the foregoing question in the affirmative, what 
in your opinion can be done to better the situation? 

Eighty-seven per cent of the lawyers or firms answered the first of the 
above questions in the affirmative. 

They believe that many people who ought to have the advice and help 
of lawyers are not seeking their services. This is not a new situation, but it 
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is a serious condition, both from the point of view of the Bar and of the 
public interest. 

Why are these people staying away from lawyers and what can be done 
about it? 

In the opinion of the lawyers, as communicated to us, the principal fac- 
tors that have an important influence in keeping people who need legal ad- 
vice away from lawyers are the natural fear of incurring expense and also 
a general distrust of lawyers. * * * 


Are There Too Many Lawyers in Practice at the Present Time 
in View of the Present Amount of Legal Business Available? 


We asked the lawyers the following questions: 


5 *(a) Do you think that there are too many lawyers in the practice 
at the present time? 
(b) If so, is there any practicable method of reducing the number of 
practitioners? 
(c) Could it be done: 
1. By requiring a period of apprenticeship before admission;’ 
2. By raising present standards for admission to the Bar; . 
3. By limiting the number of admissions into law schools; 
4. By eliminating substandard law schools; 
5. By requiring graduation from a law school of good standing as 
one of the requirements for admission to the Bar; 
6. By limiting the number of admissions to the Bar per year; 
7. By any other method? 

Sixty-seven per cent of the lawyers and firms answering our question- 
naire advise us that in their judgment there are too many lawyers in practice 
at the present time. A number of the lawyers answering that question in the 
negative confine their answers to the particular community where they 

| practice. 

It is the opinion of 75 per cent of the lawyers and firms answering a 
question to that effect that there is a practicable method of reducing the 
number of lawyers in practice. There is, however, no unanimity of opinion 
as to what method is feasible. 

A period of apprenticeship before admission to practice, after gradua- 
| tion from law school, is favored by seventy-one per cent of the lawyers or 
firms answering a question as to its practicability. The same percentage of 
these lawyers expressed themselves in favor of raising present standards for 
admission to the Bar. 

The lawyers are evenly divided on the question of whether the number 
of admissions to law schools should be limited. Sub-standard law schools 
are condemned by 87 per cent of the lawyers expressing an opinion as to 
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their desirability; and 81 per cent of the lawyers whose views have been 
communicated to us are in favor of requiring graduation from a law school 
of good standing as one of the requirements for admission to the Bar. 

When it comes to limiting the number of admissions to the Bar per year 
66 per cent of the lawyers or firms whose opinions we have are against such 
a proposal, and 34 per cent favor it. The answers which we have received 
make it clear that it is intensely disagreeable to most lawyers to contemplate 
refusing anybody the right to practice law who is personally and profes- 
sionally qualified to do so. 

It should be noted that to a limited extent the problem of the excess 
number of lawyers is correcting itself: Comparing 1935 with 1939 and ac- 
cording to the statistics set forth in the December, 1935, and December, 1939, 
numbers of the American Law School Review, the number of students reg- 
istered in the four law schools in Michigan for 1935 was 1522, while in 1939 
it had dropped to 1266. The same diminution has occurred in other parts of 
the country. 

And this decline was in the face of the fact that college enrollments in 
general increased sharply during the same years. 

The problem of what to do about the excess number of lawyers in prac- 
tice is one that will have to be realistically faced by the Bar and the sooner 
we face it the better. It exists in many other parts of the country. Remedies 
have been proposed for it elsewhere and to a limited extent have been put 
into force; but without achieving any results that are at all convincing that 
the real remedy has been found. It may well be that the practice of law falls 
within the class of occupation in which the membership must in the public 
interest be limited. This is a subject that should be referred either to the 
Committee on Legal Education and Admission to the Bar or to a special 
committee, appointed to deal with that subject exclusively, and to make recom- 
mendations as to what can and should be done. 





A Suggestion from the Bench 


“Through the efforts of the organized bar, educational and professional 
standards have been raised, so that we are gradually developing in this country 
a better trained and more competent legal profession. It is my view that in 
the federal districts where the standards laid down by the highest court of the 
state have not been raised to those recommended by the American Bar Asso- 
ciation, they should be imposed by rules of the federal courts in those states, 
applicable, of course, only to those lawyers whose legal education follows the 
effective date of the rules. Furthermore, I think applicants for admission to 
the federal courts should be required to take an examination on federal prac- 
tice and procedure.”—Hon. Orie L. Phillips. 
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Keeping Up with Current Events 


It will be recalled that New Mexico grants a temporary license for one 
year to all applicants meeting its requirements, and then grants a final license 
after the applicant has established a law office and has actively and con- 
tinuously practiced law within the state for at least twelve months under his 
temporary license. On November 15, 1940, after adopting rules strengthening 
requirements as to bona fide residence for at least six months in order to 
qualify for the temporary license, the Board added the following provision 
to the rule with reference to obtaining the permanent license after twelve 
months of active practice: “Provided, however, if any applicant holding a 
temporary license enlists or is drafted into the military or naval service of 
the United States the Board will recommend his final admission immediately 
prior to his entering upon active duty notwithstanding the requirements here- 
inabove set forth.” ' 





The Unconquerable Spirit of the City of London 


(Written by Thomas Sprat, Bishop of Rochester, after the Great Plague and 
the Great Fire, A. D. 1666) 


The Plague was indeed an irreparable Damage to the whole Kingdom; 
but that which chiefly added to the Misery was the Time wherein it happened. 
For what could be a more deplorable Accident than that so many brave Men 
should be cut off by the Arrow that flies in the dark, when our Country was 
engaged in a foreign War, and when their Lives might have been honourably 
ventured on a glorious Theatre in its Defence? And we had scarce recovered 
this first Misfortune when we received a second and a deeper Wound; which 
cannot be equalled in all History, if either we consider the Obscurity of its 
Beginning, the irresistible Violence of its Progress, the Horror of its Appear- 
ance. or the Wideness of the Ruin it made, in one of the most renowned Cities 
of the World. 

Yet when, on the one side, I remember what Desolation these Scourges 
of Mankind have left behind them; and on the other, when I reflect on the 
Magnanimity wherewith the English Nation did support the Mischiefs; I find 
that I have not more Reason to bewail the one than to admire the other. 

Upon our Return after the abating of the Plague, what else could we ex- 
pect but to see the Streets unfrequented, the River forsaken, the Fields de- 
formed with the Graves of the Dead, and the Terrors of Death still abiding 
on the Faces of the living? But instead of such dismal Sights there appeared 
almost the same Throngs in all publick Places, the same Noise of Business, 
the same Freedom of Converse, and, with the Return of the King, the same 
Cheerfulness returning on the Minds of the People as before. 
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Nor was their Courage less in sustaining the second Calamity [the Great 
Fire|, which destroyed their Houses and Estates. This the greatest Losers 
endured with such undaunted Firmness of Mind that their Example may 
incline us to believe that not only the best Natural, but the best Moral Philos- 
ophy too, may be learned from the Shops of Mechanicks. It was indeed an 
admirable Thing to behold with what Constancy the meanest Artificers saw 
all the Labours of their Lives and the Support of their Families devoured in 
an instant. The Affliction, ’tis true, was widely spread over the whole Nation; 
every Place filled with Signs of Pity and Commiseration; but those who had 
suffered most seemed the least affected with the Loss: no unmanly Bewailings 
were heard in the few Streets that were preserved; they beheld the Ashes of 
their Houses and Gates and Temples without the least Expression of Pusil- 
lanimity. If Philosophers had done this it had well become their Profession 
of Wisdom; if Gentlemen, the Nobleness of their Breeding and Blood would 
have required it; but that such Greatness of Heart should be found amongst 
the poor Artizans and the obscure Multitude is no doubt one of the most hon- 
ourable Events that ever happened. Yet still there is one Circumstance behind 
which may raise our Wonder higher; and that is, that amidst such horrible 
Ruins they still prosecuted the War with the same Vigour and Courage against 
three of the most powerful States of all Ewrope. What Records of Time, or 
Memory of past Ages, can show us a greater Testimony of an invincible and 
heroick Genius than this of which I now speak? that the Sound of the Heralds 
proclaiming new Wars should be pleasant to the People, when the sad Voice 
of the Bell-man was scarce yet gone out of their Ears? That the Increase of 
their Adversaries’ Confederates, and of their own Calamities, should be so 
far from affrighting them, that they rather seemed to receive from thence a 
new Vigour and Resolution? and that they should still be eager upon Victories 
and Triumphs when they were thought almost quite exhausted by so great 
Destructions? 

(Printed in The Oxford Book of English Prose) 





A New Board in Louisiana 


As a result of the repeal of its integrated bar act during 1940, Louisiana 
now has an unusual bar examining committee, called the “Interim Committee 
on Admissions to the Bar of the Supreme Court of Louisiana” and composed 
of the following: Chairman, Paul Brossman of the College of Law of Tulane 
University, Vernon X. Miller of the Loyola University School of Law, and 
Ira S. Flory of the Louisiana State University Law School. Serving under 
the committee of three are nine examiners, three members of the faculty 
from each of the three approved law schools in the state. 
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